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HANSEN, Circuit Judge.

St ephani e Cannon and Keith Ant hony Cannon were convicted of various
drug and firearm offenses. They challenge the validity of their
convi ctions, raising a nunber of issues including entrapnent, outrageous
governnent conduct in violation of their due process rights, and
prosecutorial msconduct. The United States cross appeal s, contending that
the district court erroneously sentenced the defendants. W reverse and
remand.

l.
Viewing the evidence in the Iight nost favorable to the verdicts, a
reasonabl e jury could have found the follow ng.

Keith Cannon and Stephanie Cannon (collectively, "Defendants"),
residents of Mnneapolis, Mnnesota, sold cocaine



base on four occasions to Special Agent Charl es Sherbrooke, an undercover
officer with the Wst Central Mnnesota Drug Task Force. The first
transacti on was recorded on audio tape, and the latter three transactions
wer e vi deot aped.

Def endants net Agent Sherbrooke for the first tinme in Al exandria,
M nnesota, when the parties were introduced by a confidential infornmant.
Def endants sol d cocai ne base to Agent Sherbrooke and told him they were
interested in acquiring firearns. The parties nade arrangenents to neet
again in Alexandria within a week.

As pl anned, Defendants sold nore cocai ne base to Sherbrooke | ess than
a week later. Wen Sherbrooke asked Defendants whether they were stil
interested in obtaining firearns, Defendants again indicated their
interest, this time specifically stating that they wanted two .38 cali ber
snub nosed revol vers, two derringers, and one .25 caliber autonatic pistol
Sherbrooke said he had a supplier who could provide those weapons and
offered to get anything el se Defendants m ght want. He explained that the
deal would have to take place in North Dakota, however, because there was
an arrest warrant out for his supplier in M nnesota. When Sher br ooke
ki dded Defendants about their reasons for wanting the weapons, Defendants
said they were "desperate" because they had had drugs stolen fromthemin
t he past.

Two days later, the parties net for a third tine in Al exandria, and
Sher br ooke agai n purchased cocai ne base from Def endants. The conversation
i mredi ately turned to the plans for the next transaction. Stephanie Cannon
again told Sherbrooke she was interested in obtaining five handguns, and
Sher brooke replied, as he had at the prior neeting, that his supplier could
get her the handguns and anything el se she might want. At three points in
the conversation, Sherbrooke stated that Defendants would have an
assortnment of about 15 weapons fromwhich to choose. Wen



Sher br ooke asked how nmuch a couple of "o0z's" of cocaine base woul d cost
him Keith Cannon answered and then noted that the parties could trade guns
for drugs. Before parting, the parties agreed to neet in Fargo, North
Dakota, the follow ng week.

As schedul ed, the fourth and final transaction occurred at a notel
in Fargo. Agent Sherbrooke introduced Defendants to Special Agent John
Keating of the Bureau of Al cohol, Tobacco, and Firearns, who posed as
Sher brooke's firearm supplier. Wen everyone was introduced, Sherhbrooke
served Defendants al coholic drinks. After sone initial small talk, the
parties discussed the terns of sale for the cocai ne base Defendants had
brought. The conversation then turned to the subject of firearns.

Agent Keating had with him 10 firearns in a dufflebag, including
three 9 mm seni-autonmatic pistols, two .25 caliber senmi-automatic pistols,
two .38 caliber revolvers, one .357 magnum cal i ber revolver, and two MAC
type machine guns -- one a .45 caliber and the other a .380 caliber.
Keating renoved each weapon from the bag, briefly identifying it and
showing it to Defendants. Wen Keating described the |arger of the nachine
guns as capabl e of hol ding 30 rounds, Sherbrooke called it a "neat item"
Keating explained that the smaller machi ne gun could hold 15 rounds.

Def endants proceeded to inspect the various firearns. Keith Cannon
expressed his concern that the .25 caliber sem-autonmatic pistol would not
inflict enough damage. Agent Keating di sagreed but noted it was not as
powerful as the nmachine guns. Wen Keating explained again that the |arger
nmachi ne gun could hold 30 rounds, quite a bit of protection for Defendants
drug busi ness, Sherbrooke chined in that that was a "lot of rock and roll."
After sone di scussion on the various nakes of handguns, Defendants sel ected
three of them



The parties' attention then turned to a di scussi on on how Sher br ooke
had been shorted in an earlier deal with the Defendants. After they
resolved that issue, Agent Sherbrooke inquired whether Defendants wanted
any of the remaining guns. Keith said no. Keith stated, however, that he
wanted to get together with Keating later to purchase an "Uzi or sone type
of automatic weapon." Stephanie pointed to the machine gun and said,
"That's it." Keith explained the dangers the Defendants face on the street
and said he needed a powerful gun for protection. He concluded he wanted
a machine gun with 50 rounds, because "l get crazy sonetines." Keith told
the officers he wanted to purchase such a gun at their next neeting.

Sher br ooke asked Keating whether the machi ne guns woul d be avail abl e
for sale in the future. Keating replied that he expected to sell the guns
he had brought to this neeting to another buyer if Defendants did not
purchase them Keith stated he would like to purchase a machine gun at the
next neeting, again stressing the need for protecting the business. He
stated, "I believe in sprayin' everything that's noving." Both Defendants
said that, in the neantine, the handguns would hol d them over. Sherbrooke
pi cked up one of the machine guns and began examning its features.
Keating noted the gun's rapid rate of fire.

St ephani e t hen asked whet her the Defendants could trade drugs for a
nmachi ne gun. The agents answered affirmatively, and the parties agreed to
barter three ounces of cocai ne base for three handguns, the MAC-type . 380
cal i ber machine gun, and $4,600 in United States currency. After the
exchange, Defendants carried their new y acquired weapons out of the notel
where | aw enforcenent officers were waiting

Def endants were arrested and charged in a nine-count indictnent,
whi ch included counts of distribution of cocaine base and conspiracy to
distribute and to possess with intent to distribute, in violation of 21
U S.C 88 841(a) and 846; of



knowi ngly using and carrying firearns during and in relation to a drug
trafficking crine, in violation of 18 U S.C. § 924(c); and of knowi ngly and
unl awful | y possessing a machine gun, in violation of 18 U S.C. 8§ 922(0)
and 924(a)(2). Keith Cannon was al so charged with being a fel on know ngly
in possession of firearms, in violation of 18 U S C 88 922(g)(1) and
924(a)(2). One count was disnissed by the Governnent before trial

The case proceeded to trial in the United States District Court for
the District of North Dakota. Def endants filed a pretrial notion to
dism ss the indictnment, contending the officers had viol ated Defendants
due process rights by artificially creating venue in the District of North
Dakota. Defendants alternatively noved for transfer of venue pursuant to
Rule 21(a) and (b) of the Federal Rules of Crimnal Procedure. The
district court denied these notions. Defendants al so noved to disniss the
counts relating to receiving and possessi ng the nmachi ne gun on grounds of
due process and entrapnent as a matter of law. |In support of this notion,
Def endants referred the court to the video and audi o tapes of the drug and
firearns transactions, but did not provide the court copies of the tapes.
Fi ndi ng the evidence before himinsufficient to support Defendants' clains,
the district judge deni ed Defendants' notion

At trial, Defendants presented an entrapnent defense, but the jury
rejected it and returned guilty verdicts on all counts. Defendants raised
the defense again in posttrial notions for judgnent of acquittal and for
a new trial. The district court denied the notions and held that
Def endants were not entrapped as a matter of law. At sentencing, however,
the court found that the governnent had engaged in sentencing entrapnent
and sentencing manipulation with regard to the machine gun charges.
Accordingly, the court did not inpose the nandatory, consecutive, 30-year
sentence for knowingly using and carrying a machine gun during and in
relation to a drug trafficking offense, inposing instead the



mandat ory, consecutive, 5-year sentence for using or carrying a firearm
during and in relation to a drug trafficking offense. See 18 U. S. C

8 924(c)(1). Defendant Keith Cannon was sentenced to 216 nonths in prison
(156 + 60) and a five-year termof supervised release, and fined $17, 500.

St ephani e Cannon was sentenced to 181 nonths in prison (121 + 60) and a
five-year termof supervised release, and fined $17,500. Defendants appea

their convictions and sentences on nunerous grounds, and the governnment
cross appeal s the sentences.

A, VENUE

The first three drug deals occurred in M nnesota, where Defendants
reside, and the fourth transaction took place in North Dakota. Defendants,
both of whom are African-Anericans, noved to dism ss the indictnent
claimng the government had violated their due process rights by
mani pul ating the transactions to create venue in North Dakota. In the
alternative, they noved for transfer of venue pursuant to Rule 21(a) and
(b) of the Federal Rules of Orimnal Procedure. The district court denied
Def endants' notions for |ack of evidentiary support.

Def endants argue that the district court erred in denying their
notion to dismss on due process grounds. Relying on Batson v. Kentucky,
476 U.S. 79 (1986), Defendants claimthe facts of this case give rise to
an inference that the governnent officers lured themto North Dakota for

the fourth transaction as a ruse to create venue in a rural district with
a significantly lower mnority population than the M nnesota popul ation

Because the governnent offered no explanation for its actions, see id.
(requiring government to cone forward with a neutral explanation to rebut
prima facie case of discrimnation), Defendants contend the governnent's
conduct was outrageous, and the indictment should have



been dismssed. See United States v. Russell, 411 U S. 423, 431-32 (1973).

W agree with the district court that Defendants' argunent | acks
evidentiary support. Defendants cite only the 1990 census, which found
that African-Anericans constitute 2.17 percent of the M nnesota popul ation
and 0.6 percent of the North Dakota popul ation. Defendants did not show
what the mnority population figures are for the geographic area of
M nnesota fromwhich a jury would have been picked if trial had been held
in Mnnesota, nor the minority population figures for the division of the
district of North Dakota where trial was held. The variance in mnority
popul ation in the two states is insufficient alone to create an i nference
t hat Defendants were purposefully enticed to North Dakota in order to
control intentionally the racial conposition of the jury. Cf. United
States v. Garcia, 991 F.2d 489, 492 (8th Cir. 1993) (stating that a
nunerical disparity alone does not establish the systematic excl usion of

a group in jury selection process). Because of the insufficient evidence,
we do not believe the first elenent of a Batson-type anal ysis has been nade
out inthis case, if indeed a Batson-type analysis can be applicable to a
nmotion for a transfer of venue. Defendants therefore have failed to neet
the high threshold for establishing outrageous government conduct in
violation of their due process rights. . Bell v. United States, 48 F. 3d
1042, 1044 (8th Cir. 1995 (holding that failure to offer proof of
i nperm ssible notives for choosing to prosecute in federal forum precludes

finding of due process violation).

Def endants al so challenge the district court's decisions on the Rule
21 nmotions. As a prelimnary matter, we note that venue was proper in
North Dakota under 18 U.S.C. § 3237(a), which creates venue in any district
where the alleged crimnal conduct occurs. |f, however, the district court
bel i eved Defendants would not receive a fair and inpartial trial due to
existing prejudice in North Dakota, the district court was required to
transfer the



trial. Fed. R Gim P. 21(a). In addition, the court also could exercise
its discretion and transfer the trial to another district in the interest
of justice and for the convenience of the parties. Fed. R Oim P. 21(b).
Def endants contend the district court abused its discretion in denying
their Rule 21 notions, because, as African-Anerican defendants froma | arge
city, they could not obtain a fair and inpartial trial as described in Rule
21(a), and a transfer of venue was in the interest of justice, Rule 21(b).

W agree with the district court that these notions, |ike Defendants'
notions to dismiss on due process grounds, are conclusory and lacking in
evidentiary support. Defendants support their Rule 21 challenges with no
nore evidence than they cited for their due process argunent. W therefore
find no abuse of discretion in the denial of the notions to transfer venue.

Rizzo v. United States, 304 F.2d 810, 817 (8th Cir.) (standard of review,
cert. denied, Nafie v. United States, 371 U S. 890 (1962).
B. PROSECUTORI AL M SCONDUCT

During his rebuttal closing argunent, the prosecutor twice referred
to Defendants as "bad people." Wen defense counsel objected to this as
an inproper reference to Defendants' character, the district court
overruled the objection, stating that closing argunents can be
argunentative. The prosecutor then continued, "There are bad people in
the world, ladies and gentlenen. W are |lucky where we |live not to cone
in contact with as many as there may be in other parts of the country. But
there are still sone around here." (Tr. of Rebuttal Cosing Arg. by Gov't
at 8, Jan. 20, 1995.) The renminder of the closing argunent did not refer
to Defendants' character. Defendants contend the reference to "bad peopl e"
constitutes prosecutorial misconduct that deprived themof a fair trial



W afford the district court broad discretion in controlling closing
argunents, overturning the lower court only when it clearly abuses its
discretion. United States v. Nelson, 988 F.2d 798, 807 (8th Cir.), cert.
denied, 114 S. C. 302 (1993). We exam ne prosecutorial remarks to
determne, first, whether the remarks were in fact inproper, and if so,

n

whether, in the context of the entire trial, the remarks prejudicially
af fected [Defendants'] substantial rights, so as to deprive [them of a
fair trial." United States v. Milone, 49 F. 3d 393, 398 (8th Gr.) (quoting
United States v. Hernandez, 779 F.2d 456, 458 (8th Cr. 1985)), cert.
denied, 116 S. C. 208 (1995). |If we reach the second step, we consider

"(1) the cumul ative effect of such msconduct; (2) the strength of the

properly admitted evidence of [Defendants'] guilt; and (3) the curative
actions taken by the trial court." United States v. Eldridge, 984 F.2d
943, 946-47 (8th Cir. 1993).

W have no doubt that the prosecutor's statenents in this case were
i nproper. Prosecutors nmnust refrain from using nethods calculated to
produce a wrongful conviction. United States v. Young, 470 U S 1, 7

(1985). Although a prosecutor "may strike hard blows, [the prosecutor] is
not at liberty to strike foul ones." 1d. Referring to defendants as "bad
peopl e" sinply does not further the ains of justice or aid in the search
for truth, and is likely to inflane bias in the jury and to result in a
verdi ct based on sonething other than the evidence. Therefore, the renmarks
were highly inproper. Cf. United States v. Singer, 660 F.2d 1295, 1304
(8th Cir. 1981) (finding prosecutor's reference to "crooks" inproper)

cert. denied, 454 U S. 1156 (1982); Hall v. United States, 419 F.2d 582,
587-88 (5th Cir. 1969) (finding prosecutor's reference to "hoodl uns"
i nproper). We further perceive a thinly veiled appeal to parochial

all egiances in the prosecutor's remarks. W should not have to renm nd an
Assistant United States Attorney that the Defendants are citizens of the
United States as well, and that it was a court of the United States in
whi ch the proceedings

10



were being held. The district court erred by not sustaining the objection
and by failing to take curative action

Havi ng determined the remarks to be inproper, we nust decide their
effect on the Defendants' fair trial rights using the three factor test
fromE dridge. Wile the conduct occurred only during the prosecutor's

final rebuttal argunment, "“a single msstep' on the part of the prosecutor
may be so destructive of the right to a fair trial that reversal is
mandated." United States v. Solivan, 937 F.2d 1146, 1150 (6th Cir. 1991)
(quoted with approval in United States v. Johnson, 968 F.2d 768, 771 (8th

Cir. 1992)). Because the renmark canme during rebuttal argunents, defense

counsel was unable to respond except by objection

We have indicated that an inproper argunent is less likely to have
affected the verdict in a case when the evidence is overwhelmng than in
a case where the evidence is weak. United States v. Splain, 545 F.2d 1131
1135 (8th Gr. 1976). Wile the governnent's evidence is probably strong

enough on the drug charges to be called overwhelning, the evidence
concerning the nmachine gun and the Defendants' predisposition to purchase
it is not so strong as to be called overwhelmng, and indeed the
experienced district judge was convinced enough that he found at the
sentencing hearing that the Defendants had no predisposition to acquire a
machine gun. Tr. Sent. at 45 ("l know fromthe facts that | heard on two
or three different occasions that the Defendants had no predisposition to
acquire a machine gun."); id. at 47 ("My CGod, fol ks, we cannot permt well
neani ng, capabl e | aw enforcenent people to entice people to violate the | aw
in this way."). Finally, we note that the district judge's failure to
sustai n the defense counsel's objection to the renmarks (and indicating that
closing argunents are argunentative) neant that there was no curative
instruction given to neutralize the prejudicial effect of the prosecutor's
remar ks.

11



W believe that by twice calling the African-Anerican Defendants "bad
people" and by calling attention to the fact that the Defendants were not
| ocal s, the prosecutor gave the jury an inproper and conveni ent hook on
which to hang their verdict, and we are not prepared to say that the
evi dence was so overwhelnming that the court's error in pernitting the
i nproper comments to stand was harnl ess beyond a reasonable doubt. W
conclude that the Defendants are entitled to a new trial on all counts.
Accordingly, we reverse and renand.

Because we reverse and remand for a newtrial, we deemit unnecessary
to determine if the district court was correct in its decision that both
sentencing entrapnent and sentencing mani pulation had occurred in this
case. W do address those issues that nay arise again at a second trial

C. EVI DENTI ARY CHALLENGE

Def endants chal | enge the adm ssion of each of the four quantities of
cocai ne base purchased at each transaction, contending the governnent
failed to prove a proper chain of custody. Specifically, Defendants argue
the governnent failed to show what happened to the cocai ne base between the
time it was nmailed to a DEA | aboratory for testing and the tinme when a DEA
forensic chenmist at the |aboratory tested it.

W review a district court's decision to adnit evidence over an
obj ection for an abuse of discretion. United States v. Carpenter, 70 F.3d
520, 520 (8th Gr. 1995). A district court may admt physical evidence if
the court believes a reasonable probability exists that the evidence has
not been changed or altered. United States v. MIller, 994 F. 2d 441, 443
(8th Cir. 1993). In naking this deternination, absent a showi ng of bad

faith, ill wll, or proof of tanpering, the court operates under a
presunption of integrity for the physical evidence. 1d. Here, the

12



only change in the cocai ne occurred when the DEA chem st pul verized the
rocks of cocaine for testing. Because Defendants failed to aver any facts
rebutting the presunption of integrity, we find no abuse of discretion in
t he adm ssion of the cocai ne base as evidence in this case.

D. RULE OF LENITY

Defendants also challenge the district court's decisions not to
aut horize themto obtain expert testinony on the chenical conpositions of
cocaine and cocaine base. Initially, Stephanie filed a pretrial
application asking the district court to authorize the costs of obtaining
transcripts fromother cases in which experts had testified on this issue.
She explained that she intended to show that the hei ghtened penalty for
cocai ne base should be ignored under the rule of lenity, because the
di stinction between cocai ne and cocai ne base is scientifically neaningl ess.
The district court denied the application, holding the transcripts were not
necessary to Stephanie's defense because our court has overwhel mngly
rejected challenges to the statutory differences in sentences inposed for
convi ctions involving cocai ne base and cocaine. Stephanie and Keith then
filed another application, not only seeking reconsideration of the decision
regarding the transcripts, but also requesting authorization to enploy a
chem stry expert to testify at their trial that cocai ne and cocai ne base
are the sane thing. Cdting the reasoning previously stated in denying the
first application, the district court denied Defendants' request. At
sentencing, the court again rejected Defendants' position regarding the
rule of lenity.

Def endants were each represented by appoi nted counsel pursuant to the
Crimnal Justice Act (CJA), 18 U. S.C. 8 3006A. Under subsection 3006A(a)
of the CJA, adequate representation includes, anong other things, expert
services "necessary for the defense." |If a district court finds that such
services are necessary and

13



beyond a defendant's financial neans, the court "shall authorize counse
to obtain the services." 1d. at 8§ 3006A(e)(1). We afford the district
court wide discretion in deciding whether the appoi ntnent of experts would
aid defendants in preparing and presenting an adequate defense. United
States v. Mss, 544 F.2d 954, 961 (8th Cir. 1976), cert. denied, 429 U S.
1077 (1977).

W find no abuse in the district court's conclusion that the expert
testinony sought here was unnecessary. As the district court observed, our
court has repeatedly rejected constitutional challenges to the difference
in penalties for convictions involving cocaine and cocai ne base. See,
e.g., United States v. Johnson, 28 F.3d 1487, 1494 (8th Cr. 1994), cert.
denied, 115 S. . 768 (1995), and Scott v. United States, 115 S. C. 1263
(1995); United States v. Maxwell, 25 F.3d 1389, 1396-97 (8th Cr.), cert.
denied, 115 S. . 610 (1994); United States v. Buckner, 894 F.2d 975, 978-
81 (8th Gr. 1990). Furthernore, we recently rejected Defendants' argunent
that 21 U S.C 8§ 841(b) is unconstitutionally vague and that we should
consequently ignore its heightened penalty provisions for cocaine base
under the rule of lenity. United States v. Jackson, 64 F.3d 1213, 1219
(8th Gr. 1995), cert. denied, 116 S. Ct. 966 (1996). The district court
therefore did not abuse its discretion by refusing to authorize Defendants

requests, and the court's decision not to invoke the rule of lenity at
sentenci ng was correct.

E. ENTRAPMENT
Def endants chall enge their convictions, arguing that the district
court erred in denying their notions for judgnent of acquittal and their

nmotions for a newtrial on the grounds of entrapnent. W disagree.

The defense of entrapnent stens froma concern that |aw enforcenent
of ficials and agents should not manufacture crine.

14



United States v. Lard, 734 F.2d 1290, 1293 (8th Cr. 1984). To be entitled
to jury instructions on an entrapnent theory, defendants nust show sone

evi dence that the governnent agents inplanted the crinminal design in their
m nds and i nduced themto commt the offense. United States v. Eldeeb, 20
F.3d 841, 843 (8th GCr.), cert. denied, 115 S. C. 269 (1994). Once a
def endant has made this showi ng, the governnent then has the burden of

proving that the defendant was predi sposed to comit the crine, apart from
the governnent's inducenent. Jacobson v. United States, 503 U.S. 540, 553-
54 (1992). An inquiry concerning predisposition "focuses upon whether the

def endant was an unwary innocent or, instead, an unwary crininal who
readily availed hinself of the opportunity to perpetrate the crine."
Mathews v. United States, 485 U S. 58, 63 (1988) (internal quotations
onitted). In other words, "determining a defendant's predisposition

requi res examnation of the defendant's personal background to see “where
he sits on the continuum between the naive first offender and the
streetwise habitue.'" United States v. Kummer, 15 F.3d 1455, 1459 (8th
Gr. 1994) (quoting Lard, 734 F.2d at 1293).

Entrapnment is generally a jury question. United States v. Pfeffer
901 F.2d 654, 656 (8th Cir. 1990). The trial court nay enter a judgnment
of acquittal, however, when the evidence clearly establishes the elenents

of entrapnent as a matter of law. |d. The elenents of entrapnent as a
matter of law are: "(1) that a governnent agent originated the crimnal
design; (2) that the agent inplanted in the mind of an innocent person the
di sposition to commt the offense; and (3) that the defendant conmitted the
crimnal act at the urging of the governnent agent." Id. W viewthe facts
in the light nost favorable to the governnent, reversing only when no
reasonabl e jury could have reached the guilty verdict. |d

Considering the evidence in this case, we can easily dispose of
Def endants' contention that they were entitled to a judgnent as

15



a matter of |aw on the drug charges. The evidence overwhel m ngly proves
their predisposition to traffick drugs, and their own recorded statenents
about havi ng been robbed of a sizeable quantity of drugs in the past revea
their already established crimnal drug-dealing proclivity prior to the
governnment's sting operation

We al so have no difficulty disposing of Defendants' argument as to
t he handgun verdicts on the §8 924(c) charges. Wthin the first nminute of
the first transaction, the Defendants indicated their interest in acquiring
specific firearns. They reiterated their interest at subsequent neetings
and even ordered particular types of handguns. They agreed to a neeting
in North Dakota, and drove there, for the specific purpose of purchasing
handguns in conjunction with a drug transaction. Under these facts, they
were not entitled to a judgnent as a matter of |aw

Def endants argue that even if they were predisposed to purchase
firearnms, there is no evidence that they were predisposed to purchase a
nmachi ne gun prior to the governnent's bringing of the nachine guns to the
Fargo neeting. W believe the circunstantial evidence in this case is
sufficient for a reasonable jury to conclude Defendants were predi sposed,
i ndependent of any governnent inducenent, to possess a nachine gun. See
United States v. Kunmer, 15 F.3d 1455, 1457 n.7 (8th Cir. 1994) (listing
factors, sone of which involve circunstantial evidence, courts have

considered in deternining whether a defendant is predisposed to comit a
crinme).! Defendants were clearly engaged in closely related crimna

"Anong the factors | ower courts have | ooked to in
determ ni ng whet her a defendant was predi sposed are: (1) whether
the defendant readily responded to the inducenent offered; (2)
the circunstances surrounding the illegal conduct; (3) whether
t he def endant was engaged in an existing course of conduct
simlar to the crine for which he is charged; (4) the
defendant's reputation; and (5) the conduct of the defendant
during the negotiations wth the undercover agent." 1d. (citing
United States v. Dion, 762 F.2d 674, 687-88 (8th Gr. 1985),
rev'd on other grounds, 476 U.S. 734, (1986)).
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activity, i.e., they cane to Fargo specifically to purchase firearns
illegally and to engage in established and ongoing drug trafficking, where
firearms are tools of the trade. The record in this case contains evi dence
that a machine gun is a drug dealer's nost prized possession. A reasonable
jury could therefore conclude Defendants are much closer on the continuum
to a streetwise habitue than a naive first offender. Additionally, Keith
Cannon's coments during the negotiations of the firearm transaction,
stressing the need to protect Defendants' drug operation and indicating
they wanted even nore fire power (a weapon capable of hol ding 50 rounds)
than the available firearns offered, reveal the Defendants' interest in
possessing a machine gun and the intent to obtain one. Considering this
circunstantial evidence, a reasonable jury could indeed take the snal
inferential step of concluding that Defendants were predisposed to
obt ai ni ng a nmachi ne gun i ndependent of any governnent inducenent.

F. OUTRAGEOUS GOVERNMENT CONDUCT DEFENSE

Defendants also franme their challenge to the convictions involving
the machine gun as a violation of due process, contending that the
of ficers' conduct was so outrageous that the district court should have
di sm ssed counts six and seven of the indictnent. According to Defendants,
selling them a machi ne gun when they had not specifically asked for one
violated their due process rights, because the officers' conduct was ai ned
sol el y at increasing Defendants' sentence for count six by 25 years.? See
18 U.S.C. § 924(c) (30-year nandatory consecutive sentence for using or
carrying a nachine gun in relation to a crine of drug trafficking; 5-year
sentence for handguns); see Russell, 411 U S. at 431-32 (acknow edgi ng the
possibility of governnment conduct so outrageous

2Def endants were al so convi cted of count seven, unlawfully
possessing a machine gun, in violation of 18 U S.C. 8§ 922(0).
Thi s provision does not contain a mandatory prison term however,
so our discussion focuses on the 18 U . S.C. 8 924(c) charge.
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and fundanentally wunfair that due process principles would bar the
conviction of a defendant); Hanpton v. United States, 425 U. S. 484, 491-500
(1976) (majority of Supreme Court, in concurring and dissenting opinions,

agreeing that outrageous governnment conduct defense may exist for a
def endant predi sposed to commit a crine).

The governnent, on the other hand, argues that no due process
violation occurred in this case. The governnent further urges this court
not to unduly constrain |aw enforcenent officials by linmting themto buy
or sell only what defendants specifically request or by placing a burden
on the governnent to set forth notives for each and every step of |aw
enforcenent activities. The district court denied Defendants' notion to
di smss counts six and seven of the indictnent on due process grounds. W
review this question of |aw de novo. United States v. Dougherty, 810 F.2d
763, 770 (8th Cir. 1987).

The defense of outrageous governnent conduct is simlar to, though
distinct from the defense of entraprment. Both defenses frequently arise
in prosecutions resulting fromsting and reverse-sting operations. Unlike
the entrapnent defense, however, which focuses on the Defendant's
predi sposition to commit the crine, the outrageous governnent conduct
def ense focuses on the governnent's conduct. Kunmer, 15 F.3d at 1459 n. 9.

The vexi ng question before us is where the line |lies between covert
i nvestigative conduct by law enforcenent officers that is wthin
constitutional bounds, and which is inherent in every sting and reverse-

n

sting operation, and conduct that is so outrageous and shocking that it

exceed[s] the bounds of fundanental fairness.'" United States v. Huff, 959
F.2d 731, 734 (8th Cr.) (quoting United States v. Johnson, 767 F.2d 1259,
1275 (8th Cir. 1985)), cert. denied, 506 U S. 855 (1992), and Love v.
United States, 506 U S 855 (1992). In finding that Iine, we nust keep in
mnd that ""[t]he | evel of outrageousness needed to prove a due
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process violation is quite high, and the governnent's conduct nust shock
t he conscience of the court.'" United States v. Jensen, 69 F.3d 906, 911
(8th Gr. 1995 (quoting United States v. Pardue, 983 F.2d 843, 847 (8th
Gr. 1993)), cert. denied, 1996 W. 163952, 64 USLW 3722, 64 USLW 3726 (U.S.
Apr. 29, 1996) (No. 95-1582). Further, we have noted that we " should go
very slowy before staking out rules that will deter governnent agents from

the proper performance of their investigative duties.'" United States v.
Barth, 990 F.2d 422, 425 (8th Gr. 1993) (quoting United States v. Connell,
960 F.2d 191, 196 (1st Cir. 1992)). W have also stated "that

i nvestigative officers and agents may go a long way in concert with the
i ndi vidual in question w thout being deened to have acted so outrageously
as to violate due process . . . ." Kummer, 15 F.3d at 1460 (quoting United
States v. Qinn, 543 F.2d 640, 648 (8th Gr. 1976)). After thorough revi ew
of the record and the briefs, and keeping in mnd the above principles, we

conclude the officers' conduct in this case was not so shocking that it
crossed over the constitutional line, violating Defendants' due process
rights. W are fortunate in this case not to have to work froma cold
record. W have avail ed ourselves of the opportunity to view the video
tape of the actual drugs-for-guns transaction and have studied it
careful ly.

W look first at the agents' act of offering a selection of firearns
ot her than the type Defendants had requested. This conduct is neither
outrageous nor shocki ng. Def endants had told the officers on nunerous
occasions that they wanted to obtain firearns. Although Defendants had
requested particular weapons, Oficer Sherbrooke thrice told Defendants
that his supplier would bring a selection of about 15 weapons from which
Def endants could rmake their final choices. Defendants did not object to
this procedure and at least tacitly agreed to it. Under these
circunmst ances, we find nothing shocking, outrageous, or even surprising in
the officers' providing a selection of weapons to willing buyers. W
believe the officers were pernitted to test the
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limts of the Defendants' willingness to acquire firearns illegally in
general and were not limited just to filling the custoners' order

Having literally | ooked at the officers' sal esmanship techni ques, we
again conclude that no due process violation occurred. The Defendants
di splayed their interest in the two machi ne guns by their comments: They
first indicated an intent to buy a nmachine gun in the future; they
expl ained their need for one to help protect their drug enterprise; and
Keith Cannon indicated he wanted to purchase a nmachine gun with a 50-round

nmagazi ne at the next deal. |In light of these comments, we do not believe
the officers' conduct -- initially describing the machine guns and then
noting the positive attributes of the guns -- is shocking or outrageous.

The officers did not coerce or use hard-sell tactics to persuade Defendants
to purchase a machine gun. The district court described the officers'
effort as "soft-sell." (R at 329.) Nor did the officers msrepresent the
nature or the price of the nmachine guns or any of the other weapons. The
officers sinply kept the conversation going and responded to Keith Cannon's
expressed concern about having enough fire power to adequately protect
Def endants' drug business. The officers provided Defendants an opportunity
to purchase a nore powerful weapon. W do note the officers responded to
Keith's indication that he would |ike to purchase a nmachi ne gun with a 50-
round capacity at the next neeting by indicating that a nmachi ne gun nmay not
be available then; however, in the context of the conversation, this
conduct was not so outrageous that it violated Defendants' due process
rights. It seens to us to be a technique comonly used by sal espersons,
viz., buy this product now before soneone else does. Like the district
court, we believe that if the defendants had deci ded not to buy a nachine
gun, the officers "would have politely acquiesced.” (R at 328.) Because
"the nere sale by the governnent of contraband to one predi sposed to buy
it" does not anpbunt to a due process
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viol ation, Dougherty, 810 F.2d at 710, the conduct |leading to the sal e was
not, in itself, outrageous.

If bringing the selection of firearns to the neeting and conducti ng
t hensel ves as the officers did do not violate the Defendants' due process
rights, the question then becones whether the difference in punishnent
between the consecutive penalty for using or carrying the handguns the
Def endants did request (inprisonnent for 5 years) and the heavier penalty
for using or carrying the machine gun (inprisonnment for 30 years) nakes the
of ficers' conduct outrageous. See 18 U S.C 8§ 924(c)(1). Defendants argue
that it does. They would have us decide this case using a sliding scale
that neasures the constitutionality of governnment conduct by the penalty
Congress has deened appropriate for a particular crinme. W decline to do
So. Qur judicial role in analyzing the alleged outrageous governnent
conduct is to neasure the officers' actions against the constitutional
limts of the Due Process Clause, not as the case plays out under the
penal ti es prescribed by Congress.?3 Because the agents' conduct itself
was not unconstitutional, we conclude that the district court properly
refused to disnmiss counts six and seven of the indictnent on due process
gr ounds.

G JURY | NSTRUCTI ONS

1. Jury Instruction No. 4: Entrapnent

W recently reiterated our disconfort with reverse-sting
operations, which have great potential for abuse. United States
v. Stavig, 80 F.3d 1241, 1247 (8th Cr. 1996). This troubling
case is no exception. Drawing the line between constitutional,
zeal ous | aw enforcenent in the "war against crinme" and
out rageous, unconstitutional conduct that offends the fundanental
fairness of our systemis no easy task. Because of the great
potential for abuse in these situations, we urge district courts
to continue giving themthe nost careful scrutiny and probing
exam nation. |d.
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Def endants next argue that the district court erroneously subnitted
the issue of inducement to the jury in the jury instructions.* Although
a defendant who has produced evidence of inducenent is entitled to jury
instructions accurately stating as a whole the |law of entrapnent, the
defendant has no right to particularly worded instructions. United States
v. Parker, 32 F.3d 395, 400 (8th Gr. 1994). The jury instruction in this
case, which was based on the Eighth Grcuit Mdel Crinminal Instruction No.

9.01, correctly states the law of our circuit. United States v. Aikens, 64
F.3d 372, 375 (8th CGr. 1995), vacated and remanded for reconsideration in
light of Bailey v. United States, 116 S. C 501 (1995), 116 S. C. 1364
(1995). The instructions, when viewed as a whole, properly focus on the

guestion of Defendants' predisposition and place the burden on the
governnent to prove that el enent beyond a reasonabl e doubt.

2. Jury Instruction No. 21: Use of Firearm

Def endants al so argue the district court erred in overruling their
objections to Jury Instruction No. 21 concerning the charges under 18
U S C 8 924(c), which prohibits the using and carrying of a firearmduring
and in relation to a drug trafficking crinme. The

“Jury Instruction No. 4 reads as foll ows:

| f either defendant did not have any previous
intent or disposition to commt the crinme charged, and
was i nduced or persuaded by | aw enforcenent officers or
their agents to commt that crime, then that defendant
was entrapped. On the other hand, if a defendant did
have a previous intention or disposition to commt the
crime charged, then that defendant was not entrapped,
even though | aw enforcenent officers or other agents
provi ded a favorable opportunity to commt the crine,
or made conmtting the crine easier, or even
participated in acts essential to the crine.

| f a defendant was entrapped, he or she nust be
found not guilty. The governnent has the burden of
provi ng beyond a reasonabl e doubt that the defendant
was not entrapped.

22



court correctly instructed the jury on the elenents of the crine charged
in count six (using and carrying firearns during and in relation to a drug
trafficking crine) in Instruction No. 20. The jury was told that the crine
had two elenents: "One: that a defendant commtted the crine of
distribution of a controll ed substance, as defined in these instructions,
a drug trafficking crine; and Two: that a defendant knowi ngly used and
carried firearnms during and in relation to the comr ssion of either of
those crines." The jury was further told that the governnent had to prove
both elenments beyond a reasonable doubt and also had to prove that a
def endant was not entrapped. The court then defined for the jury in
use." Instruction No. 21 stated: "An

i ndi vi dual who exchanges a controlled substance for a firearm uses' the

Instruction No. 21 one neaning for

firearmduring and in relation to a drug trafficking crine." Defendants
chal l enge this instruction on two grounds.

First, Defendants contend that Instruction No. 21 inproperly required
the jury to find "use" if the jury found the parties had bartered drugs for
firearns. To support their argunent, Defendants rely on the Suprene
Court's use of the word "may" in Smith v. United States, 508 U S. 223
(1993). Defendants specifically quote fromSnith: "[Using a firearmin

a guns-for-drugs trade may constitute "us[ing] a firearmwi thin the nmeani ng
of § 924(c)(1).'" 1d. at 237 (enphasis added). Defendants contend this
| anguage neans that not every trade of a gun for drugs or drugs for guns
is necessarily a use of the firearmw thin the meani ng of 8 924(c), and the

jury nust deci de whether or not "use" has occurred.

We believe the Defendants overl ook the Suprene Court's holding in
Smith: "W therefore hold that a crimnal who trades his firearmfor drugs
‘uses' it during and in relation to a drug trafficking offense within the
neani ng of 8§ 924(c¢c)(1)." 1d. at 239. Furthernore, the Court recently

" under 18 U S.C. 924(c) in Bailey v. United

revisited the issue of
States, 116 S. Ct. 501

use
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(1995), and stated that the barter of a gun for drugs is "use" within the

meani ng of 8§ 924(c). Bailey, 116 S. C. at 505. After explaining that

use" requires sone showi ng of active enploynent, the Court reiterated that
this understandi ng of the termincludes bartering a firearm |1d. at 508.
Defendants err in their analysis by failing to distinguish between a
factual finding and a | egal conclusion; the factual finding of whether a
firearm became an item of barter in a particular drug transaction is a
matter for the jury, but the effect of that finding is a | egal question

one that Smith resolved. According to the Court's explanation in Bailey,
Snmith stands for the | egal proposition (not nere factual possibility) that

under § 924(c).

bartering a firearmis "use

We note that this case differs fromSnith in that Smith involved a
defendant trading a gun for drugs, whereas Defendants in this case traded

their drugs for guns. W believe this is a distinction without a
di fference. Section 924(c) prohibits using or carrying a firearmduring
and inrelation to "a crine of drug trafficking." Because selling cocaine
base is as nmuch a crine of drug trafficking as buying cocai ne base, and
"“use' certainly includes . . . bartering," Bailey, 116 S. C. at 508, we
believe that § 924(c) and the Snith holding apply with equal force to the
facts of this case. The Defendants "used" the machine gun when they

proposed to the agents that the Defendants' drugs be traded for the
weapons, and then obtained the weapons in trade.

In Smith, the Suprene Court |ooked to § 924(d) to help define the
scope of the term"uses" in 8 924(c). W do the sane and note that one
"uses" a firearm under 8§ 924(d)(1) when one "receives" a firearm in
violation of 8§ 922(a)(3) (generally prohibiting the transport into or
receipt of a firearmin the state of the person's residence if the firearm
was obtai ned outside that state by an unlicensed person). Hence, we are

of the viewthat a person can "use" a firearmin violation of 8§ 924(c) by

"receiving" the firearm

24



in a drugs for weapon exchange as well as by tendering a weapon as one's
consideration in a gun for drugs trade ala Snith.

In their second challenge to Jury Instruction No. 21, Defendants
simlarly contend that the instruction erroneously renoved fromthe jury's
consideration the "during and in relation to" elenent of § 924(c).
Def endants correctly state that the governnent in this case had to prove

not only the "use" elenent, but also the "during and in relation to
acrimeof . . . drug trafficking" element. Snmith, 508 U S. 237-38. The
"during and in relation to" element was elenent two of the district court's
marshaling instruction No. 20. The Suprene Court held in Snmith, however,
t hat cont enporaneous bartering of weapons and firearns is use during and
inrelation to the drug trafficking crinme, because the firearns are traded
during and are an integral part of the transaction. |d. at 238.

The district court here subnmitted to the jury the issue of whether
the Defendants traded drugs for weapons and al so instructed the jury on the
| egal effect, under Smith, if the jury found such a trade had taken pl ace.
Under these facts, we find no error in the district court's instruction
concerning the elenents of 18 U.S.C. § 924(c).

This case differs from United States v. Gaudin, 115 S. C. 2310
(1995), where an elenent of the crine itself was entirely withdrawn from

the jury and decided by the court. Here, all the trial judge did was
define the term"uses" to nean just what the Suprene Court said it neant,
in much the sane way the court defined terns for the jury like "machine

gun," "possession," or "induced and persuaded." The jury still had the
responsi bility to decide whether or not each and all of the elenents of the
crinme had been proven beyond a reasonable doubt. It still had to decide

what actually happened in the notel room between the Defendants and the
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officers, and whether or not either Defendant used a firearmin violation
of the statute.

H  CONGRESS S PONER UNDER COMMERCE CLAUSE

Def endants next argue that Congress exceeded its power under the
Commerce C ause when it enacted 21 U S.C. 88 841 and 924(c).
This argunent is foreclosed by United States v. Brown, 72 F.3d 96, 96 (8th
Cr. 1995), petition for cert. filed, (Mar. 27, 1996) (No. 95-8470).

W have consi dered Defendants' remaining argunents and find themto
be either without nerit or npbot by the reversal

W reverse the judgnents of the district court because the prosecutor
engaged in m sconduct, depriving the Defendants of their right to a fair
trial. W remand the case for a new trial as to both Defendants in
accordance with this opinion.

JOHN R dBSON, Crcuit Judge, concurring in part and dissenting in part.

I concur in the holding that prosecutorial nisconduct conpels a new
trial in this case. | respectfully dissent fromthat part of the court's
use" of firearns under 18 U S.C. 8§ 924(c) (1994).

opi ni on regarding the

The district court instructed the jury that "[a]n individual who
exchanges a controlled substance for a firearm "uses' the firearmduring
and inrelation to a drug trafficking offense." | believe this materially
m sstates the law, and directs a verdict on the firearm charges.
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The court today approves this instruction by expanding the Suprene
Court's holdings in Smith v. United States, 508 U S. 223 (1993), and Bail ey
v. United States, 116 S. C. 501 (1995), and neglecting the distinction
between using a firearm to obtain drugs and using drugs to obtain a

firearm In its opinion, the court states that trading drugs for guns
i nstead of trading guns for drugs, as was the case in Snith, anpbunts to a
distinction without a difference. Slip op. at 24. The court concl udes
that the Cannons used the guns within the neaning of the statute "when they
proposed to the agents that the Defendants' drugs be traded for the
weapons, and then obtained the weapons in trade." [d. | believe this

n

concl usi on goes beyond the

ordinary or natural' neaning" of the term

use" and allows for a conviction under section 924(c)(1) wi thout "active
enpl oynent of the firearm by the defendant. Bailey, 116 S. C. at 506.
Such a holding is prohibited by the Suprene Court's recent interpretation

of the term"use" in section 924(c). |d.

Looking to Snith for guidance, the Suprene Court recently reiterated

that "[t]he word “use' in the statute nust be given its “ordinary or
natural' neaning, a meaning variously defined as "[t]o convert to one's
service,' "to enploy,' "to avail oneself of,' and "to carry out a purpose
Bailey, 116 S. C. at 506 (quoting Smith, 508
US at 229 (citing Wbster's New International Dictionary of English
Language 2806 (2d ed. 1949) and Black's Law Dictionary 1541 (6th ed.
1990))). The central holding of Bailey, 116 S. . at 506-509, is that the

governnment nust show active enpl oynent of the firearmso as to establish

or action by neans of.'

use under section 924(c). The Court stated that Snith faced the question
of "whether the barter of a gun for drugs was a “use,' and concl uded t hat
it was." Bailey, 116 S. C. at 505. The Court then referred specifically
to bartering "with a firearm" id. at 507, and "bartering" a firearm id.
at 508, which | anguage denotes that the object bartered, and thus used, was
the firearm
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Smith, 508 U S at 237, held that trading a firearm for drugs was
using the firearmw thin the neaning of section 924(c). |In drawing this
conclusion, the Court turned to section 924(d) for assistance in
interpreting section 924(c). 1d. at 234-36. The Court noted that "one who
transports, exports, sells, or trades a firearm "uses' it wthin the
nmeani ng of section 924(d)(1)--even though those actions do not involve
using the firearmas a weapon." 1d. at 235. Further, "using a firearnt
nmust nean the sane thing in both section 924(c)(1) and section 924(d). 1d.

The court today relies on the fact that section 924(d) provides for
forfeiture when "unlicensed recei pt of a weapon fromoutside the State, in
violation of section 922(a)(3)," occurs. In addition, forfeiture may al so
occur when one receives stolen firearns in violation of section 922(j).
See Smth, 508 U S. at 234 n.*. Certainly, one who receives an illegal
firearm nust forfeit that weapon under section 924(d). This, however,
offers no support for concluding that a person receiving a firearmin
exchange for drugs "used" the firearmw thin the neaning of section 924(c),
so as to require a nandatory m ni num sentence, here thirty years. This was
not the question decided in Snith, and such a conclusion cannot withstand
scrutiny in light of the Court's ruling in Bailey.

Smith, 508 U S at 234-35, exanmined all of section 924(d)® in

deciding that transporting, exporting, selling, and trading were all "use
within the neaning of section 924(d)(1). This is consistent with Bail ey,
116 S. . at 506-07, as each of these activities involves the "active

enpl oynment" of a firearm

SUnl i censed recei pt of weapons from outside the state and
recei pt of stolen firearnms were only two of the nunerous weapon
of fenses resulting in forfeiture and considered by the Court in
Smth, 508 U S. at 234 n.*.
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Bail ey constrains the holding in Snith and prohibits the broad
interpretation used by the court today. Snith and Bailey can only be
reconciled by linmting Smth to its express holding: Wen a person who has
a firearmtrades that firearmin exchange for drugs, that person has used
the firearmto obtain drugs. The case sinply cannot stand for the converse
of this proposition.

The Cannons here possessed drugs that they traded for firearns.
After receiving the firearns, they were pronptly arrested | eaving the note
with the firearns in hand. Wile the Cannons actively enpl oyed the drugs
in order to obtain the firearns, there was no "evi dence sufficient to show
an active enploynent of the firearmby the defendant." Bailey, 116 S. C.
at 506. Thus, the Cannons did not "use" the firearns within the neaning
of section 924(c)(1),® and the district court erred in instructing the jury

t hat exchanging a controll ed substance for a firearmconstituted "use" of

a firearm

I would reverse and renmand on this issue as well.

A true copy.
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®l also believe that it cannot be said that the Cannons used
or carried the firearns "during and in relation to" a drug
trafficking offense. | do not treat this issue in detail because
the court's direction that a person exchangi ng drugs for a
firearmuses it during and in relation to the drug trafficking
of fense essentially directs a verdict for the governnent, which
is plainly error.
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